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“Legal culture” is often used to explain differences in the choice of chapter in bankruptcy filings among
similarly situated debtors. Empirical evidence supports legal culture as an influential force; however,
little research has been conducted that characterizes legal culture in a non-residual manner. This paper
evaluates variations in the outcomes of bankruptcy filings in the Eastern District of Washington to
determine the factors that create legal culture, with particular attention paid to the role of attorneys. We
find that legal culture does exist, that attorneys play a role in shaping it, and that it plays a role in case
outcomes.

INTRODUCTION

Bankruptcy filing rates vary drastically between states and between regions within states. The legal
literature suggests that the debtor’s ability to file under Chapter 7 of the U.S. Bankruptcy Code
(Liquidation), versus the ability to file under Chapter 13 of the U.S. Bankruptcy Code (Adjustment of
Debts) is a determining factor in filing rates and chapter choice. The reasons to select a Chapter 13 filing
over a Chapter 7 include the ability to cure a mortgage default, to pay tax claims over time, and to manage
monetary and non-monetary sanction imposed by other courts, among a host of other factors. Chapter 7’s,
while called Liquidations, rarely require any liquidation of assets, and provide the debtor a fast and clean
discharge of the dischargeable debt. This allows the debtor to re-establish his/her ability to obtain credit in
a shorter time frame. There are a number of jurisdictional requirements as well as advantages to the
debtor that will partially determine the debtor’s chapter filing election, either Chapter 13 or 7.

However, the differences in filing rates under Chapter 13 versus Chapter 7, both within a typical
district and across districts, are sufficiently disparate to suggest that other forces are driving both the
chapter filing decision and the variation in total filings across states, districts and regions. Statistics,
maintained by the U.S. Trustee’s Office (http://www.uscourts.gov/Statistics.aspx) show some states with
Chapter 13 filing percentages above 60 percent, with other states below 10 percent. These differentials are
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often attributed to “legal culture”, or the combined efforts of lawyers, judges, and the court system to
promote one type of bankruptcy over another (and the unique outcomes associated with a specific type of
filing), within that district. If debtor demographics, attorney characteristics and court operating
procedures are relatively consistent across districts (or sub-regions within a district), an empirical analysis
of bankruptcy filings should produce outcomes (whether measured as chapter filings, successfully
completed bankruptcy plans, or the amount of debts repaid, both in total and by category) that do not vary
significantly across districts. Rejection of this null hypothesis suggests the existence of differences in
“general legal culture” as the root cause of these differential outcomes. Several previous studies,
including Sullivan, Warren and Westbrook (1997) suggest that legal culture not only exists, but can exist
within regions of the same bankruptcy court district.

A major limitation with these previous studies lies in the specificity of their findings. In most studies,
legal culture is defined residually, in the sense that any statistically significant differences in filing rates
or filing outcomes not explained by available data fall into the category of “legal culture”. This limitation
is problematic for two reasons. First, treating legal culture as a residual construct tells legal researchers,
practitioners and policy makers nothing about the components and consequences of legal culture. Clearly,
the formation of legal culture is due to omitted variables, and a greater understanding of the formation of
legal culture can only be gained by using data that provide more detail about the nature of each
bankruptcy filing, including the outcomes filers achieve from a specific type of bankruptcy filing. Second,
it may be the case that the formation of legal culture is fundamentally different across districts and/or
other political jurisdictions. In these cases, aggregating data across these districts and/or jurisdictions will
bias the results against a finding of legal culture, especially if these differences “average out” across
districts/ jurisdictions. To avoid aggregation biases, it is necessary to focus on a single district or other
jurisdiction, and conduct separate analyses for each district and/or area.

This paper adds to the legal culture literature by addressing both of these issues. First, we add to the
current legal culture literature by focusing on a single bankruptcy court district. Previous studies,
including Hackney, McPherson and Friesner (2011, 2013) and Hackney, McPherson, Correia and Friesner
(2012), examined data over the entire Eastern District of Washington State and found indirect evidence
suggesting that a unique legal culture exists in the District. The current analysis also focuses on the
Eastern Washington District, which provides an established context in which to examine the root causes
of legal culture. Moreover, and unlike the Hackney, McPherson and Friesner (2011, 2013) studies, this
manuscript focuses on the outcomes of Chapter 13 filings in that District, rather than the determinants of
the chapter filing choices (7 versus 13), since the outcomes of each filing decision are very different based
on the chapter filing choice. Hence, the formation of legal culture is likely to be very different across
chapters, which requires separate analyses by chapter.

Second, and unlike any of the previous citations, this paper further investigates the issue of legal
culture by specifically analyzing the role of attorneys in the formation of legal culture in a single District.'
We look for any systematic differences in attorneys’ fees and/or debt repayments based on the filer’s
attorney of record. Holding constant other important factors that influence a bankruptcy filing’s outcome,
no significant differences should exist across (Chapter 13) bankruptcy filing outcomes based on the
attorney of record. Concomitantly, significant differences by attorneys, holding other important factors
constant, indicates that a specific legal culture exists, and that attorney choice plays a key role (whether
through cause or consequence) in the formation of that culture.

A LITERATURE REVIEW ON ATTORNEY CHOICE AND LEGAL CULTURE

As mentioned above, several studies have been conducted which evaluate variations in bankruptcy
filings across different geographic divisions, and also examine the role of attorneys in the formation of
legal culture. Sullivan, Warren & Westbrook (1988) looked at variations in bankruptcy filing choices
across three states: Texas, Pennsylvania, and Illinois. They characterized the legal culture factor by
comparing filing rate variations across districts within each district studied; for example, comparing
Chapter 13 filing rates from Texas’s Eastern District — Tyler with the rates from Texas’s Western District
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— San Antonio. While the study provided one of the first attempts to empirically define legal culture, it
lacked the quantitative data necessary to arrive at any conclusion in the manner in which local legal
culture forms.

Nearly a decade later, Sullivan, Warren & Westbrook (1997) explored differences among districts
using data from every Bankruptcy Court district in the U.S. The authors found that variations in debtors’
bankruptcy chapter filing choices persisted over a 10 year period despite changes in state law, such as the
amount of homestead exemption available, that would seemingly affect the rational debtor’s filing
decision. The authors deemed the variations tantamount to different bankruptcy systems among the
districts and attributed these trends to local legal culture.

Neustadter (1986) provided a qualitative analysis of “legal barriers” at six bankruptcy law practices in
two metropolitan areas across two states. The author observed attorney-client interviews and counseling
through the bankruptcy process. The report concluded that 1) an attorney’s counsel is influenced by the
social system in which he or she operates, 2) behavior is diverse among legal practitioners and 3)
attorney-client interaction may often influences client choice among alternatives.

Some studies have gone a step further and focused on drivers within legal culture that may influence
chapter selection. Braucher (1993) conducted an empirical study of legal practices in four cities (two in
Texas, two in Ohio), each with its own bankruptcy court, and found that attorneys arrive at varying
conclusions for bankruptcy clients. Additionally, many of these differences were a result of the attorney’s
attempt to find a compromise between their own financial interests, the interests of their clients and social
concerns. Ultimately, Braucher concluded that local practices and legal culture have a greater influence
on choices in consumer bankruptcy than features of the U.S. Bankruptcy Code.

Bermant, Flynn & Bakewell (2002), suggest the differences in filing rates are not limited between
states but likewise exist within states. That article “expect[s] strong influences of local legal culture to
operate at the district level.” Further, the authors suspect that population increases within a district will
lead to an increase in filing variation within that district which, in turn, increases the potential for changes
in legal culture in those areas.

It is also important to distinguish between bankruptcy before and after the enactment of the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”). This significant
change in legal parameters of bankruptcy was designed to influence the chapter filing decision process by
limiting high-income filers’ abilities to file under Chapter 7. To the extent that BAPCPA attempts to shift
debtors into a Chapter 13 filing, and to the extent that local legal culture impacts Chapter 13 filers
differently than Chapter 7 filers, this implies that BAPCPA may also alter local legal culture in a way that
makes prior studies obsolete. For example, Lefgren & McIntyre (2010) used bankruptcy court and
demographic information at the zip code level to evaluate the variation of filings across states. In addition
to identifying legal culture as a source of filing variation, the study suggests bankruptcy rate differences
are also a result of differences in state wage garnishment laws and demographic factors. Taken
cumulatively, all three causes account for 70 percent of the variance in filing rates.

Mclintyre, Sullivan & Summers (2010) looked at the number of bankruptcies filed at the zip code
level. That study used demographic information at the level of the zip code, matched the zip code to the
district where residents file, and combined this information with legal fees and repayment data from a
(nationally representative) random sample. The authors found that filings were heavily affected by the
amount of fees an attorney may charge for the typical (and more lucrative) Chapter 13 filing.

Lefgren, McIntyre & Miller (2010) examined household level data from three states (California,
Texas and Utah) and found that some attorneys were influencing their clients’ decisions not based on the
best interests of the client (debt relief), but on the attorney’s own financial interest. A strong correlation of
chapter decision across a single attorney’s client base indicated a profit maximization motive among some
attorneys.

Despite these studies, little empirical research has been conducted to this point that comprehensively
examines the formation of legal culture within a single district, and the role that attorneys in the district
play in promoting a specific legal culture. A notable exception is Hackney, McPherson, & Friesner
(2011), which analyzed the means test introduced by the BAPCPA legislation at the intra-district level,
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and which calls for further studies of legal culture. Similarly, Hackney, McPherson, Correia and Friesner
(2012) also find evidence of legal culture among Chapter 13 filers (who filed before BAPCPA was
implemented) and also found evidence of intra-district legal culture. As noted earlier, this study did not
identify whether attorneys (who primarily practice in specific geographic areas which roughly correspond
to a small number of counties) also play a role in this process. We attempt to address these additional
issues here. Besides extending the study found in Hackney, McPherson, & Friesner (2011), this paper
compliments the work undertaken in Mclntyre, Sullivan & Summers (2010), supra, by looking at many of
the same questions, such as whether lawyers steer clients towards filing under the bankruptcy chapter that
allows for higher attorney’s fees, but on an intra-district level.

METHODOLOGY

Basic Framework and Assumptions

Given the paucity of empirical studies on the formation of legal culture, we apply a very simple
methodology that is consistent with the few studies that do exist in the literature. We operate under the
null hypothesis of no mean differences in any potential measure of legal culture across any exogenous
filer characteristics. That is, a specific filer characteristic does not significantly contribute to the formation
of legal culture under our null. Rejection of the null therefore indicates that the characteristic in question
does contribute to local legal culture. For example, one application of this framework is to test whether
significant differences exist in the amount of unsecured debt that is discharged in the bankruptcy process
across groups of filers who employ the same attorney to submit their bankruptcy petitions. If this null is
rejected, it implies that specific attorneys are more or less successful in discharging these types of debts
for their clients, which in turn suggests the existence of one facet of legal culture.

To operationalize this general null hypothesis, our analysis rests on several assumptions. First, legal
culture is undoubtedly a complex, multi-faceted phenomenon. Any attempt to identify specific, structural
components of legal culture must therefore identify the specific context in which legal culture will be
characterized. We choose to focus on those aspects of legal culture that take as given the decision to file
under Chapter 13, but which impact the outcome of that case. Unlike Chapter 7 filings (which are
typically discharged successfully in a matter of months), Chapter 13 filings require the debtor to establish
a long-term repayment plan, and this take more time and effort to resolve. Additionally, more specific
outcomes for Chapter 13 filings include such characteristics as dismissal rates, total plan disbursements,
and amounts received by unsecured creditors. As noted above, additional factors include arreared
mortgage payments, arreared child support, and arreared non-dischargeable tax debts. Thus, the legal
culture surrounding the successful completion of a Chapter 13 filing is likely to be much more complex
(and much more interesting to study) than other aspects of the bankruptcy process.

Second, bankruptcy is a redistributive process. Hence, it is necessary to adopt a perspective from
which those outcomes will be measured. We adopt the prospective of the society. Therefore, legal culture
can be examined using 2 sets of criteria. The first criterion is that a successfully discharged case is
superior to one which is unsuccessful, usually dismissed. This implies that the filer has met society’s
conditions (as specified by the Bankruptcy Code) for the resolution of outstanding debt. The second
criterion for a successful Chapter 13 filing is that the debtor repays a substantial amount of outstanding
debt to creditors. The amount that is repaid is based on a debtor’s ability to pay, with greater income (net
of court-approved expenses) indicating greater ability to repay. Additionally, the Bankruptcy Court
prioritizes the claims of creditors, with the Court’s trustee and the filer’s attorney receiving the highest
priority (i.e., first claim on any repayments), Schedule E priority creditors (e.g., domestic support
obligations and unpaid taxes) and secured creditors, mortgages and other secured loans receiving greater
priority than creditors who are owed general, unsecured obligations (e.g., credit cards). Because attorneys
generate claims once the decision to file for bankruptcy has been made, there is a greater social
redistribution (and a greater redistributive burden placed on society) if attorneys receive a greater
proportion of the total bankruptcy case payments. Therefore, based on these criteria, Chapter 13
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bankruptcy case outcomes can generally be categorized by four possible case outcomes, which, from
society’s perspective can be ordered:

1) A case is successfully discharged and the filer’s attorney receives less (and creditors receive
more) than a threshold amount of all payments. This represents the best possible outcome of the
Chapter 13 bankruptcy process.

2) A case is successfully discharged and the filer’s attorney receives more (and creditors receive
less)
than a threshold amount of total payments. This represents a second best outcome because
society’s conditions for repayment are met, but creditors are paid less.

3) A case is not successfully discharged and the filer’s attorney receives less (and creditors receive
more) than a threshold amount of total payments. In this case, society’s conditions for repayment
are not met, although creditors, rather than attorneys, are repaid some outstanding debt. This
ranks as third because a non-discharged case represents a failure of the legal system to enforce
property rights in general, even if some creditors are repaid by this particular debtor.

4) A case is not successfully discharged and the filer’s attorney receives more (and creditors receive
less) than a threshold amount of total payments. In this case, society’s conditions for repayment
are not met, and attorneys, rather than creditors receive the majority of repayments. In this case,
the established legal culture promotes even greater redistribution as payments are shifted from the
creditors to attorneys.

While each of these outcomes can be ordered from society’s perspective, it is important to note that
specific individuals within society do not share these orderings. For example, a debtor whose incentive
for filing bankruptcy is to adjust domestic support obligation payments might find outcome 4 to be the
most preferred outcome. Attorneys who weigh revenue maximizing incentives above other incentives
might find options 2 and 4 to be the most preferred outcomes, respectively. Moreover, since individuals
within society make choices about case outcomes, any empirical analysis that intends to characterize the
determinants of these outcomes must account for these disparate interests.

A second aspect of legal culture in which attorneys can impact is in the discharge of specific types of
debts. More specifically, general unsecured debt receives the lowest priority in the Chapter 13 repayment
process. Unsecured debts for which the filer does not have an ability to repay may be discharged.
Attorneys may develop novel strategies (or simply attract clients with different distributions of debt) to
allow filers to have different (perhaps greater levels) of this debt discharged.” These strategies may
benefit the client, although they may lead to a greater amount of (debt-related) redistribution that is placed
upon society. Thus, we can adapt the approach described previously to identify four alternative scenarios
which, from society’s perspective, can also be ranked.

1) A case is successfully discharged and general unsecured creditors receive more than a threshold
amount of all payments. This represents the best possible outcome of the Chapter 13 bankruptcy
process, because the integrity of the process is preserved and property rights are more strictly
enforced.

2) A case is successfully discharged and general unsecured creditors receive less than a threshold
amount of all payments. This represents the second best possible outcome of the Chapter 13
bankruptcy process, because the integrity of the process is preserved, although the claims of
general unsecured creditors are less likely to be honored.

3) A case is not successfully discharged but general unsecured creditors receive more than a
threshold amount of all payments. As before, this ranks as third because a non-discharged case
represents a failure of the legal system to enforce property rights in general, even if some
creditors are repaid by this particular debtor.

4) A case is not successfully discharged and general unsecured creditors receive less than a
threshold amount of all payments. This is the worst of the four outcomes because there is a
greater redistributive burden placed on society and the legal system fails to enforce property
rights.
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As noted above, the same caveat applies here as well; namely, that society’s rankings of these
possible outcomes may not be shared equally by everyone in society. Moreover, individuals in society
make decisions, and each decision maker may rank these possible outcomes differently. Any empirical
analysis intending to incorporate these outcomes into a study of legal culture must account for these
conflicting incentives.

Empirical Framework

This analysis seeks to characterize the outcomes of Chapter 13 filings in a specific U.S. Bankruptcy
Court District, using the general outcomes of the case as defined in the previous paragraphs. Given these
considerations, we estimate a reduced form, linear in parameters, binary logit model with the following
form (Greene 2000; pp.811-816):

Prob(Outcomeijt =1)=F(a+ X0, BuXlt + XX viZF + X 0, W) (1a)
Prob(Outcomeijt =0)=1-F(a+ X0 Xt + ZX_ v ZE + T 0, W)) (1b)

(a+3H_ BpxPasK_ v zlesh  owh
H h K k L N _ € 1 it 4k=1 i =1 t
Fla+ Xt Xl + XX ezl + 3T 0,W)) =

2

H WoyK Koy 7
1+e @ Eh=1 PrXiptEl=1 Vi Z{ t21=1 O1WD)

where F() represents a cumulative logistic distribution; e represents the natural exponent; i = 1,...,n
indexes each filer; t = 1,...,T indexes time; X represents one of H covariates that vary by filer and time; Z
represents one K time invariant regressors; W represents one of L filer-invariant regressors; and o, the Ps,
the ys and the Os are parameters to be estimates.

The dependent variable (Outcome;!) represents a single specific outcome (out of the j = 1,...,4
possible outcomes) for one aspect of legal culture. For example, in our first aspect of legal culture
(attorney fees and case outcomes), Outcome;,' represents the situation where a value of 1 is assigned to a
case where the filer successfully completed the repayment plan and the attorney received less than a
threshold amount of all filer repayments. The complement, where the value for Outcome;,' takes a zero, is
assigned to all other possible outcomes. This approach necessarily gives emphasis to one possible
outcome of the filing process and characterizes the determinants of this outcome relative to all other
outcomes taken cumulatively. We take this approach because it allows us to account for the fact that
society’s ranking of these outcomes may differ from those of the filer, the filer’s attorney and the Court.
A detriment to this approach is that it requires equations (1)-(2) to be estimated four times for each aspect
or definition of legal culture, one for each possible outcome. We note in passing that several other models
(i.e., ordered logit and multinomial logit) models were estimated which qualitatively support those
reported in this manuscript.’ Those results are available from the lead author upon request. Lastly,
because there are two primary sets of outcomes (successful plan completion and attorney payments;
successful plan completion and general unsecured creditor repayments), the aforementioned analysis is
completed again (with four additional logit models) for the second aspect of legal culture.

Equations (1)-(2), when estimated for a specific outcome of the Chapter 13 bankruptcy process, allow
us to test our general null hypothesis. More specifically, the null states that no causal relationship exists
between a specific determinant of legal culture and the outcome of the case, which is an ex-post measure
of legal culture. For example, if a filer’s attorney is included as a regressor (as a Z since it is time
invariant) in (1), the null hypothesis indicates no relationship between this Z*. This implies that the
corresponding (population) parameter yy is zero. Hence, a simple chi-square test can be applied to the
parameters estimate under this null to determine whether the filer’s attorney influences the outcome of the
Chapter 13 filing process. Similar tests can be repeated for all other parameters each of the binary logit
models. Each of these regressions and corresponding hypothesis tests were implemented in SAS, Version
9.3 (SAS Corporation, Cary, NC) and use standard 5 percent significance levels, although estimates that
are statistically significant at the 10 percent level are also reported for convenience of interpretation.
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Finally, to reduce multicollinearity and heteroskedasticity in (1)-(2), two actions were taken. First,
any quantitative variable (such as real filer income or real assets) that takes a wide range of possible
values is transformed using the natural logarithm. Second, in the case where an explanatory variable is
disaggregated into a series of g mutually exclusive and collectively exhaustive dummy variables, only g-1
of those variables are included as regressors. All coefficient estimates for these included variables should,
naturally, be interpreted relative to the omitted category.

DATA

The data used in this study come from the Public Access to Court Electronic Records (PACER)
database maintained by the Eastern Washington Bankruptcy Court District. Interval random sampling was
used to identify a sample of 500 Chapter 13 filings (or which 497 contained a full set of information)
during the years 2003, 2005 and 2007. The years 2003, 2005, and 2007 were chosen for the analysis to
allow sufficient time for all filers to complete their plan. Chapter 13 cases can last up to 60 months, and
by 2012 the entirety of these cases had been finalized by dismissal, conversion to a different chapter filing
and/or successful discharge. Additionally, BAPCPA took effect in October 2005; hence, we are able to
use the date of filing to determine whether the implementation of BAPCPA noticeably altered legal
culture in the District. These 497 filings, when divided among the 3 years of the study, are reported as
follows: 225 cases for 2003, 171 cases for 2005, and 101 cases for 2007. These totals constituted random
samples for each tested year in percentages ranging from 9.59 percent to 9.68 percent. All monetary data
are converted to real 2003 U.S. dollars using the consumer price index for all urban consumers.

As noted in prior studies (Hackney, McPherson and Friesner, 2011, 2013; Hackney, McPherson,
Correia and Friesner, 2012), the Eastern Washington District is interesting to study for several reasons.
First, it has a moderately sized population (between 1 and 1.5 million residents), which is relatively
evenly dispersed across three metropolitan areas (Spokane, Yakima and the “Tri-Cities” of Kennewick,
Richland and Pasco). The District is ethnically diverse, with a relatively large Hispanic population that is
geographically concentrated and comprises between 15-20 percent of the District’s population. The
economy is heavily dependent on agriculture, especially in its rural areas, and the urban areas support an
array of industries including (but not limited to) major medical centers, higher education military bases
and contract research organizations.

Table 1 contains the variable names, definitions and descriptive statistics for each of the variables
used in the analysis. We utilize several, detailed variables as outcome indicators of legal culture within a
county. We first constructed a binary indicator (DISCHG) of whether the case was successfully
discharged. Approximately 59 percent of Chapter 13 filings in our sample were successfully discharged.
PACER records also report whether any payments were made to creditors, to what types of creditors
those payments were made. As noted in Table 1, attorneys received, at the mean nearly 23 percent of all
debtor payments, and at the median received nearly 10 percent of debtor repayments. Thus, we use 10
percent as our empirical “threshold” above which attorneys are receiving a disproportionate share of
debtor payments.* Combining this empirical threshold with the DISCHG variable, we can identify each of
the four binary indicators of legal culture: BEST10 (a successful discharge, and less than 10 percent of
payments go to attorneys); NBEST10 (a successful discharge, and more than 10 percent of payments go
to attorneys); TBEST 10 (dismissed and less than 10 percent of payments go to attorneys); and
WORST10 (an unsuccessful discharge, and more than 10 percent of payments go to attorneys). As noted
in Table 1, this leads to 29.8, 29.6, 21.5 and 19.6 percent of filers falling into each of these categories,
respectively.

A similar process was used to create the second set of legal culture outcome categories. General
unsecured creditors, at the mean receive 24 percent of debtor repayments, but only about 12 percent at the
median. Consequently, we use 12 percent as our empirical “threshold” to ensure a relatively even
distribution of responses in each category. Combining this empirical threshold with the DISCHG variable,
we can identify each of the four binary indicators of legal culture: GBEST10 (a successful discharge, and
more than 12 percent of payments go to general unsecured creditors); GNBEST10 (a successful
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discharge, and less than 12 percent of payments go to general unsecured creditors); TBEST 10 (dismissed
and more than 12 percent of payments go to general unsecured creditors); and WORST10 (a successful
discharge, and less than 12 percent of payments go to general unsecured creditors). As noted in Table 1,
this leads to 41.0, 18.3, 8.7 and 32.0 percent of filers falling into each of these categories, respectively.

Table 1 also describes the names, definition and descriptive statistics of the covariates used in the
analysis to identify the causes of legal culture. For example, dummy variables are included to control for
the year of filing. As noted earlier, 2003 indicates a pre-BAPCPA filing, and 2007 represents a post-
BAPCPA filing. Filings made during 2005 represent filings made right before and after the
implementation of BAPCPA. Clearly, the percentage of Chapter 13 filings (45.3 in 2003, 34.4 in 2005
and 18.3 in 2007) indicate that BAPCPA may have actually reduced (rather than increased) reliance on
Chapter 13 as a means to deal with creditors.

PACER records also allow us to capture the filer’s (real 2003) income, income net of Court-approved
expenses (which vary based on factors such as income and family size), assets and liabilities. The mean,
real monthly income of the typical debtor is approximately $2,536 per month. The typical Chapter 13
filer’s real assets (in 2003 dollars) are, at the mean $79,388, while mean liabilities are approximately
$101,595. Liabilities are reported in one of three schedules in PACER: Schedule D (secured liabilities,
such as a home or auto loan), Schedule E (taxes, alimony, child support and other priority unsecured
claims) and Schedule F (unsecured debt, such as credit card debt). At the mean, the percentage of
unsecured debt reported on Schedules D, E and F, respectively, are 43.2, 4.3 and 54.7 percent. Median
values for these percentages are similar: 48.2, 0.0 and 45.6 percent, respectively. Clearly, the typical
debtor has liabilities in excess of assets. The high number of both assets and liabilities suggests some real
property ownership, such as a home. In fact, the variable PRRP (the proportion of total assets that are real
property) suggests that real property is, on average, 41.4 percent of all real assets. This makes sense,
because one of the benefits of filing under Chapter 13 is that it allows a home owner to restructure
mortgage arrearages and retain ownership of the asset. The remainder of the typical filer’s debt is owed to
general unsecured creditors. It is also interesting to note that 68.6 percent of all Chapter 13 filers have a
real net monthly income, after court approved living expenses, of $100 or less (R1100). For these debtors,
the Court is very likely to discharge the majority of any outstanding unsecured debt (since the debtor is
likely to be unable to repay it) and focus on the repayment of secured and priority unsecured debt.

Of the Chapter 13 bankruptcy petitions submitted to the Eastern Washington District Bankruptcy
Court, we identified the five attorneys who submitted the highest number of petitions. To preserve these
attorneys’ identities, they are reported as Al, A2, A3, A4 and AS. These attorneys were responsible for
8.5, 11.7, 8.2, 9.9, and 9.5 percent of all filings in the data. Remaining attorneys (of which there are
several dozen) accounted for the remaining 52.3 percent of filings. Each of these five attorneys were
included as dummy variables in the regressions, with the “all other” category as the omitted case.

The remaining variables in Table 1 provide information on filer demographics, including marital
status, number of dependents, whether the filing was joint or individual, county of residence,’ and
employment status as reported by PACER documents. The majority of filers are married (46.9 percent)
and are filing jointly (43.1 percent). Filers, on average, support 1.3 dependents. At the time of filing, 71.4
percent of primary filers are employed, while 21.9 percent of filers have a partner that is jointly filing and
employed.

RESULTS

Table 2 contains the four binary logit models where the dependent variables combine plan success
with attorney payments. In all four models, the chi-square tests of overall model fit are statistically
significant at the five percent level, indicating that each of the four regressions explain a significant
percentage of the variation in Chapter 13 filing outcomes, as characterized by the dependent variable in
that regression.

Consider the first regression, whose dependent variable is BEST10 and which indicates those filers
who completed a successful repayment plan and paid less than 10 percent of total plan repayments to their

18  Journal of Applied Business and Economics vol. 16(2) 2014



attorney. At the five percent level, three variables were significant determinants of this socially most
desirable outcome. Those filers whose net incomes (over and above court-approved expenses) were
greater than $100 per month were significantly more likely to have an outcome in this (socially most
desired) category. Similarly, primary filers that are employed at the time of filing are also positively and
significantly more likely to fall into this category. Third, those with a larger number of dependents are
less likely to achieve a successfully discharged plan and pay their attorneys a smaller percentage of total
repayments. Clearly, each of these significant regressors indicates an ability of the debtor to repay
outstanding obligations (greater dependents signals greater household expenses which reduce ability to
pay). The greater the ability to repay, the more likely the debtor is to pay more non-attorney-related debts,
which reduces the proportion of total payments to attorneys. The attorney of record does not significantly
impact whether or not a filer achieves this outcome.

The next equation in Table 2 predicts NBEST10, or Chapter 13 filing that are successfully
discharged, but where the debtors’ attorneys received over 10 percent of the plan payments. Once again
the coefficient for the filer’s net income is significant at the 5 percent level; however, the sign of the
coefficient estimate is now negative. Thus, a greater ability to fund a payment plan makes it less likely
that a debtor falls into this category of filing outcome. Higher amounts of secured debt (as denoted by a
greater proportion of liabilities reported on Schedule D) are negatively associated with outcomes in the
NBEST10 category. Thus, filers with greater secured liabilities are less likely to 1) successfully discharge
their repayment plans and ii) pay attorneys a larger proportion of total repayments. Third, the presence of
an employed joint debtor, JDEMPDV, is significant at the 5 percent level with a negative correlation. The
presence of an employed spouse is a negative indicator for the successfully completed Chapter 13
repayment plan, but high attorney fee cases. Lastly, attorney A5 is positively and significantly associated
with filers who achieve the NBEST10 designation. That is, filers who chose attorney A5 are significantly
more likely to successfully earn a discharge, but are more likely to pay attorney A5 a higher proportion of
total repayments.

The TBEST10 panel in Table 2 measures the results for the non-discharge-low-lawyer fee cases. The
amount of Schedule E priority claims, (PSCHEDE), non-dischargeable claims such as taxes and domestic
support obligations, is positively correlated to plan failure (with low attorney payments) at 5 percent
significance. Additionally, those filers who employ attorney A1 are significantly less likely to achieve this
outcome. This implies either that attorney Al screens the clients for likelihood of success, ensures that
plans are followed through to completion or that she/he does not make a common practice of collecting
the preponderance of debtor repayments. We also note in passing that at the 10 percent level of
significance, attorney A5 also exhibits a negative and significant coefficient estimate. At the 10 percent
level, divorced filers are more likely to fall into this category.

The Worstl0 equation, Table 2 Panel 4, addresses the unsuccessful, but high attorney fee cases.
LRASSETS, those debtors with houses and/or land, exhibit a coefficient estimate that is negative and
statistically significant at the 5 percent level. This result suggests that the typical home-owning debtor is
likely to have better performance on his/her Court-ordered repayment plans. At the 10 percent
significance level, the coefficient estimate for attorney A3 is positive, indicating (again, at the 10 percent
significance level) that filers with attorney A3 are more likely to achieve the worst possible Chapter 13
filing outcome.

Table 3 contains a similar set of binary logit regressions, this time examining the determinants of
Chapter 13 filings based on successful/unsuccessful discharge of the repayment plans and whether or not
unsecured creditors were repaid a larger share of total repayments. As in Table 2, the chi-square tests of
overall model fit in Table 3 are all statistically significant at the five percent level, indicating that each of
the four regressions explain a significant percentage of the variation in Chapter 13 filing outcomes.

Panel 1 of Table 3 examines the results for GBEST12 cases, debtors with discharges where the
typical general unsecured creditor receive more than 12 percent of payments. The presence and amount of
real assets is positively correlated to plan success at the 5 percent significance level. Conversely, the
presence of higher levels of secured debt (PSCEDD) is negatively correlated to success (p < 0.05).
Priority debt, PSCHEDE, also has a negative affect at the same significance level. When debtors have
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higher secured claims and higher priority claims, available funds are drained for these claimants to the
detriment of the low priority, general unsecured creditor.

Table 3, Panel 2 (GNBEST12) addresses discharged cases with poor creditor pay. Once again, the
coefficient estimate for the RI100 variable (indicating filers with at least $100 after expenses, with which
to fund a repayment plan) category is positive and statistically significant at the five percent level. This
indicates that those filers with an ability to fund a repayment plan are more likely to fall into the
GNBEST12 category. The coefficient estimate for PSCHEDD (the proportion of secured liabilities) is
also positively and significant at the 5 percent level. This is likely due to the fact that those filers with
greater secured liabilities are more likely to complete a repayment plan in order to retain the asset serving
as collateral (i.e.., a home), but in doing so will generally have less money to repay general unsecured
creditors. Third, the coefficient estimate for attorney A2 is positive and significant at the 5 percent level,
while the coefficient estimate for attorney A5 is positive and significant at thel0 percent level. Thus,
filers who are represented by attorney A2, and to a lesser extent attorney AS5, are more likely to have
cases where the filer receives a discharge but with poor payment results for the general unsecured
creditors.

Panel 3, GTBEST12, examines the data for cases where there is no discharge and higher payments to
unsecured creditors. The JDEMPDV variable, the presence of an employed co-debtor, is positively
associated (p< 0.05) with this particular outcome. At the 10 percent level, several other variables are
significantly associated with this set of filing outcomes. Debtors with a higher proportion of secured
claims (PSCHEDD), are less likely to experience this outcome, ostensibly because more of their
repayment dollars go to secured creditors (not unsecured creditors) in order to retain the assets held as
collateral. Additionally, debtors who are represented by attorneys A2, A4 and A5, are all significantly less
likely to experience this outcome.

Panel 4 provides estimates for the GWORST12 equation, where there is neither successful plan
discharge nor substantial repayment to general unsecured creditors. Interestingly, in this equation we do
see some effects from the BAPCPA legislation. Cases filed in 2007 (after BAPCPA and prior to the
impact of the 2008 recession) were significantly less likely to result in the worst possible outcome
(relative to cases filed in 2005). Cases where the debtor has a high proportion of assets classified as real
property are significantly more likely to have an outcome in this category. Also, cases with a higher
proportion of priority debts (i.e., taxes, child support and alimony due) were significantly more likely to
result in outcomes where the case was neither discharged nor were general unsecured creditors repaid
much of their outstanding debt. However, this does make sense, especially if the intent of the filing is
specifically designed to restructure debt listed on Schedule E. Once Schedule E debt is restructured, it is
verified and enforced through other means (i.e., Family Courts) and there would be no incentive to
enforce the plan via the Bankruptcy Court or to repay more debt to unsecured creditors. A similar logic
applies if the intent of the Chapter 13 filings is not to actually repay outstanding debts, but to force
secured creditors to restructure existing secured debts which allows the debtor to retain her/his real

property.
CONCLUSION

“Legal culture” has often been the default explanation used in academic and legal scholarship to
account for differences in the choice of chapter filings, and the outcomes of those filings, among debtors
who are similarly situated financially. Empirical studies have been undertaken to illustrate variation in
choice of chapter across a wide variety of geographic divisions, despite the uniformity of the enacted law.
By and large, the body of evidence has pointed to legal culture as a significant force driving the
bankruptcy filer’s choice of chapter. However, little empirical research has been conducted that actually
attempts to characterize legal culture in a specific (non-residual) manner. This paper is one of the first to
evaluate variations in the outcomes of bankruptcy chapter filings at the intra-district level in attempt to
determine what specific factors lead to the creation of legal culture. In other words, this manuscript
attempts to identify what legal culture “is”, rather than characterizing legal culture as “what cannot be
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explained” in the data. Particular attention is paid to the role of the filer’s attorney in creating the
outcomes of bankruptcy cases.

Using a random sample of filings in the Eastern Washington Bankruptcy Court District between 2003
and 2007 we reach two primary conclusions and a secondary conclusion. First, we find that uniformity in
the law is a consistent, statistically significant driver of case outcomes. More specifically, a filer’s ability
to fund a repayment plan, and the composition of outstanding debt, are the most important determinants
of the outcome of the typical bankruptcy case in this District. This implies that, while legal culture might
exist, it plays a supporting, or marginal, role in framing case outcomes.

Second, we find that legal culture, and more specifically the role of the filer’s attorney in shaping case
outcomes, does exist in this District. Certain attorneys are shown to be significantly and positively
associated with specific types of socially undesirable outcomes; for example attorney A5 in our data was
significantly associated with cases where a Chapter 13 filing was successfully discharged, but the attorney
collected a high proportion of total debtor repayments. At the 10 percent level, we found that another
attorney (A3) was associated with outcomes in which the filer did not receive a successful discharge and
paid a significant proportion of repayments to the attorney. Another attorney (A2) was significantly more
likely to ensure his/her client successfully discharged the case, but did so by ensuring that her/his client
did not repay a substantial portion of outstanding unsecured debt.

As a secondary conclusion, we find evidence that filings in 2007 were significantly less likely
(compared to filers in 2005) to result in an outcome where the filer foes not receive a successful discharge
and does not repay a substantial proportion of outstanding debts to general unsecured creditors. To the
extent that this trend can be attributed solely to BAPCPA, it implies that the Act has, in some way, altered
legal culture in the District. At the very least, filers are now less likely to achieve the worst socially
undesirable outcome that can accrue from a Chapter 13 bankruptcy filing.

While our results provide some interesting findings, they are intended only as a first step and should
be interpreted with caution. While we find that specific attorneys in the District do influence legal culture
within the District, we are not specifically arguing that these attorneys are intentionally distorting legal
culture towards illegal ends and/or their own personal benefit. Such conclusions cannot, and should not,
be drawn from our manuscript. A filer’s choice of an attorney is based on both “push” and “pull”
incentives. An attorney’s role is to act as an advocate for the client, within boundaries provided by the law
and Court procedures and precedents. An attorney necessarily acts to reach a filing outcome that benefits
her/his client as much as possible. In that way, the attorney is proactively contributing towards legal
culture which may be socially undesirable, even if it benefits the client. However, it is then incumbent on
the Court and policy makers to enact stricter guidelines which effectively prohibit the attorney from
enacting those strategies in the future. Additionally, the attorney cannot force a filer to be represented by
that attorney. Instead, positive word of mouth from others in the community likely incentivize potential
filers with a specific set of circumstances, and who desire a specific outcome from a filing, to proactively
seek out an attorney who has a track record of securing those outcomes. Simply put, once an attorney
demonstrates success in achieving specific outcomes, other potential filers who want the same outcome
(whether or not it is socially optimal) will proactively seek out that attorney’s services. Future research is
necessary to determine whether these attorney-specific trends are due to “push” factors (i.e., attorneys
stretching the intent of the law) or “pull” factors (i.e., filers seeking out attorneys based on past
successes).

The issue of legal culture requires further research in several other key areas, in order to identify its
components and causes. This study takes an important first step by analyzing chapter choice within a
single bankruptcy district, all contained within one state, Washington, and subject to the same bankruptcy
laws. Using a single state eliminates the variations that might exist between states, and fails to attribute
legal culture to state differences in exemption laws or variations in garnishment statutes. Thus,
replications of our study in other states and/or U.S. Bankruptcy Court Districts are necessary to determine
what aspects of attorney-based legal culture are generalizable to other jurisdictions, and which aspects are
unique to Eastern Washington.
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Further inquiry also needs to be made into the fundamental differences in Chapter 13 cases between
high filing and low filing areas. Chapter 13s need to be measured against Chapter 7s in the same districts,
the same filing years, and using the same high filing lawyers as variables. This paper has identified a
significant part of the legal culture story, but further work remains to be done.

ENDNOTES

1.

Hackney, McPherson, Correia and Friesner (2012) examine mean and median differences in specific filing
outcomes in Chapter 13 filings across groups of counties in the District. We argue that this measure of legal
culture is also residual in nature, because the formation of legal culture is not tied to specific behaviors or
decision makers in the bankruptcy process. Moreover, this study uses data from 2003 and 2005, which
generally predates the implementation of the Bankruptcy Abuse Consumer Protection Act (BAPCPA). As
will be discussed shortly, one of BAPCPA’s primary intentions was to directly and indirectly alter legal
cultures within and across Bankruptcy Court Districts.

It is important to make a disclaimer here. We are not stating that attorneys who are more successful at
discharging unsecured debt are guilty of malpractice, nor are we stating that attorneys explicitly attempt to
recruit clients with specific types of debt. Attorneys simply use existing laws and court procedures to
advocate for their client’s best interests, and it is the responsibility of the Court to ensure that those laws
and processes are followed. Thus, the existence of legal culture does not imply illegal or unethical
behavior. Second, attorneys may or may not attract clients with specific types of debt. It is highly possible
that clients proactively seek out specific attorneys based on informal “word of mouth” or communication
from others in the community. However, changes in laws and/or Court procedures in the future may curb or
promote this activity if it is deemed to be in society’s best interests.

We do not include these results in the manuscript because they are potentially mis-specified. For example,
the ordered logit model requires the researchers to rank order the four possible outcomes for each aspect of
legal culture. As noted earlier, this is possible to do from society’s perspective, but cannot accurately and
precisely be accomplished from the perspective of individual filers/cases. Additionally, both the
multinomial and ordered logit models impose potentially inappropriate restrictions on the empirical
structure that are not necessarily imposed on a single binary logit model. For example, the ordered logit
assumes that there is a single equation governing the four classes out outcomes, which necessitates the
determinants of legal culture be the same across each of the four outcome categories. Multinomial logit
model parameter estimates are not only difficult to interpret, but impose specific relationships across each
of the four equations in the model that may or may not be appropriate. For example, an individual filer may
have one preferred outcome, but may view two other possible outcomes as indistinguishable. Thus,
specifying those two equations as distinct in a single estimation would be potentially erroneous.

We acknowledge that there is no completely objective and generalizable means to establish these
thresholds. Hence, the researchers made the decision to use median values as a threshold as it leads to a
sufficient number of filers in each category and is intuitively defensible. However, future research is
necessary to determine whether other thresholds are not only more objective and defensible, but also lead to
better empirical results.

Because county of residence was very highly correlated with the filing attorney (i.e., attorneys provide
service primarily to individuals in a country or set of geographically adjacent counties), county of residence
was omitted from the empirical estimates. We note in passing that an analogous set of results was obtained
by including county of residence and omitting the attorney of record. Those results are available from the
lead author upon request.
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