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The common criminal instrumentalization of companies for the commission of money laundering
motivated in 2010 their incorporation into the criminal responsibility of legal persons and the possible
exemption or mitigation of punishment in 2015 through compliance programs, which pose several
problems. Directive 2018/843 also seeks to achieve greater transparency of transactions, companies,
legal entities, trusts and similar instruments, and Directive 2018/1673 makes it compulsory to ensure that
legal persons can be held responsible for the money-laundering offense, although it does not require the
use of criminal penalties; however, a reform of Article 303 of the Criminal Code will be necessary, and
this amendment should be used to remove obvious errors.
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INTRODUCTION

It is not surprising that, due to the frequent incidence of money laundering within companies' and the
"linkage"*, from the very first incriminations, between money laundering and organized crime’, with
measures of establishments closure, suspension of activities or dissolution®, by introducing the reform
dated June 22, 2010, the criminal responsibility of legal persons incorporated money laundering into this
innovating model of criminal responsibility’ provided for in Article 31 bis of the punitive legislation®, but
it is striking that Organic Law 1/2015 boasts a "technical improvement"’ in the until recently poorly
applied® regulation, as I stated in Doha’, an application that has become regular although not particularly
frequent'” recently'', because Organic Law 1/2015, in addition to generating inconsistencies such as the
invocation of a non-existent application experience'> and "many shadows that need to be cleared"",
incurs obvious contradictions, such as exempting, according to the second and fourth paragraphs of
Article 31bis, legal persons from criminal responsibility for money laundering that should not have
existed by virtue of the adoption and effective implementation of compliance programs that are suitable
or adequate to prevent it'*.

In any case, according to SILVA SANCHEZ, in the face of the alleged "need to fulfill international
commitments" ", this model of liability was not compulsory'®, since conventions normally only require
"effective, proportionate and dissuasive" sanctions, which include administrative sanctions, security
measures and other legal consequences other than penalties in the strict sense'’. The fact that several
European Union countries have not considered the criminal responsibility of legal persons'®, such as
Germany, is clear proof that there is no incrimination mandate, but in the end Spain joined the "current""’
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of Western countries in 2010, and in Europe the Netherlands enshrined the criminal responsibility of legal
persons in 1976, United Kingdom, Norway and Ireland in 1991, Iceland in 1993, France in 1994, Finland
in 1995, Slovenia and Denmark in 1996, Estonia in 1998, Belgium in 1999, Switzerland and Poland in
2003 or Portugal in 2007. In Latin America, Chile has also followed this trend in 2009, Ecuador in 2014,
Mexico and Venezuela in 2016, Argentina in 2017 and Peru in 2018%°. There has even been talk, with
regard to the criminal punishment of legal persons, of a necessity imposed "in the law of our time"*'.

On the other hand, with the company as a "source of danger"*, those directors or managers who have
not adopted an effective compliance program®™ will be held responsible, since they now all act "as
guarantors of the non-commission of money laundering offenses in their organization, in other words, as
police officers"**, "collaborators in the exercise of public functions, even to their own detriment"”, a
surprising transfer of police functions from their profession when the technical police in the field did not
suspect any illegal activities®, and in the event of non-cooperation, the sword of Damocles hangs over
them on a money-laundering charge”’, which represents "a considerable expansion of criminal law"*®,
another example of police cooperation with American roots®, such as the punishment of the attempt that
favours the figure of the agent provocateur’’, which, moreover, is already expressly defined in Article
1956 a, 3, A), which refers to undercover police action’'. Consequently, the State transfers control duties
to the company, but at the same time there is another transfer of responsibility from the managers to the
workers, as denounced by GONZALEZ CUSSAC, since the risk that corresponded to the capital now,
with the compliance programs, extends to the employees, who assume duties to avoid and manage risks,
with loss of rights such as privacy, in relation to the use of new technologies, to keep silent or be
contradictory, and the entrepreneur increases his monitoring and disciplinary powers, furthermore, the
administrators, who are given the responsibility, are separated from the capital, which remains with the
dividends or the share appreciation, the large fines go to the cost/benefit balance sheet of the company
and mitigate the constant financial crisis of the State®*. However, economic and business criminal law, in
order to face the criminal instrumentalization of corporations, companies and multinationals, cannot
become a "differentiated sub-model"** that privileges and darkens "the figure of the individual -economic
criminal-"**.

Even in the United States, there is a specific type of money-laundering under Title 18 of the Criminal
Code, section 1960°°, which punishes anyone who conducts, controls, manages, monitors, directs or owns
an unlicensed money-transmission business®, an offense whose volitional requirements have been
relaxed by the Patriot Act’’, many companies linked to organized crime (RICO) are engaged in money
laundering and Articles 1961 to 1964 punish with up to 20 years' imprisonment persons linked to
companies that are structured in a mafia-like manner or that carry out a racketeering activity, which is
very broadly defined in Article 1961, first paragraph®®.

Although the charge of improper omission by managers or control bodies in a position of guarantor”’
requires more than the neglect of the functions of surveillance and poses considerable problems*, such as
the perpetration of acts through command responsibility*' and the application to legal persons of the
theory "the perpetrator behind the perpetrator" created for criminal organizations or the charging of
several persons®”, including the compliance officer, and the admission of both the perpetration* and the
participation of a natural person to generate criminal responsibility of legal persons, since article 31 bis of
the Criminal Code refers to the commission of the offense and not to the execution of the action’.

As a result, risk management*®, or the evaluation and monitoring by the regulated entity of the money
laundering risk with respect to its clients, through ‘’compliance programs*, plays an important role in
determining the criminal responsibility of legal persons®, although, even if government authorities have
stated otherwise, **"it will not be enough"*', the mere existence of a protocol of good practice "will not be
sufficient"™ to mitigate or exclude the responsibility of a legal person or to avoid the responsibility of
certain individual obligated parties”,” because compliance programs represent a necessary but
insufficient requirement for exemption or mitigation® and not a "guarantee of automatic exclusion of the
company's criminal responsibility">, despite the fact that Organic Law 1/2015 dated March 30
contradictorily introduces new paragraphs, the second one (condition one) and fourth, into article 31 bis
of the Criminal Code, exempting from criminal responsibility legal persons that adopt and effectively
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implement an organization and management model that is suitable or appropriate for the prevention of
offenses related to the nature of the crime committed or for the significant reduction of its perpetration
risk, since in most cases the subsequent money-laundering will demonstrate the inefticiency of the model,
its inappropriateness or unsuitability to prevent it, and that the danger of criminal commission has not
been significantly reduced®®: "the best proof of ineffectiveness"”’ will be "that the perpetration of a crime
has not been prevented"*®, hence the "high problematic burden" of demonstrating effectiveness after the
initiation of proceedings for the commission of an offense, "insurmountable situation" or "paradoxical"™,
although the paradox can be partially avoided "if we rule out an impossible parameter of absolute material
suitability"®. Indeed, an interpretation in accordance with the principle of validity requires that suitability,
adequacy or effectiveness be understood not in an "absolute"®' way but in a relative sense, since
"suitable"®* is not "infallible"®, therefore "the measurement parameter must be reduced to a relative
material suitability ex ante™ and there is no discussion "in the abstract"® about the "program's
goodness"®; as an example, normally the program's controls prevent the acceptance of cash from the sales
representatives, but on some occasions they admit it, generating a risk of money laundering, so that it can
be stated that the danger is reduced®” and that the offense prosecuted involved "a sporadic, occasional and
even exceptional risk®®.

In fact, "there is an undeniable relationship between prevention of money laundering and compliance
programs"®’ and it has even been said that the exemption or mitigation of punishment of legal persons by
the adoption of compliance programs "seems to be inspired by the risk-based approach"” to money
laundering prevention, since the enhancement of this approach has been "of essential importance in the
creation of compliance programs"’", although the policies and procedures to be reflected in the prevention
of money laundering manual are not exactly the same as the compliance programs mentioned in the
Punitive Legislation’?, which affect different offenses, such as bribery, influence peddling” or crimes
against public finances”, and obviously not only legal persons bound by the prevention of money
laundering regulations can commit this offense”.

However, the exemption is condemned to "a negligible application"’, demonstrated by the Italian
experience, important here since the reform of 2015 reproduces literally a criticized Italian legislative
decree, dated June 8, 2001, a servile copy that even incorporates verbal disagreements’’; more often than
not, as in this country or in the United States, the "cradle of compliance"™ which does not usually exempt
legal persons™ either, will be used as a mitigating factor™ for "partial accreditation", which of course
cannot refer to an unacceptable reduction in the burden of proof, of the prevention systems®', but rather to
the "insufficiency®" of the "organizational and management models"®’, although the different description
of the mitigating factor in paragraphs 2 and 4 of Article 31 bis for the actions of managers and
subordinates also poses interpretation problems®. V. gr., condition one of Article 31 bis (2) requires the
adoption and effective implementation, prior to the offense, of a compliance program suitable to prevent
crimes of the same nature, so that if the management body agrees to adopt a program but does not
implement it®, it "could be considered as mitigating"®, although "there is a gap"®’ between the mitigation
applied to condition one of Article 31 bis (2) and the ex-post mitigating circumstance of 31 quater(d),
where the suitability to prevent or reduce the risk of the committed offense is not established but society
claims that the program otherwise works. In the absence of a specific parameter, it would not be possible
to create "a supralegal exoneration, nor an analogical extenuating circumstance without express legal
authorization"®®, however, the judge could evaluate it in the choice and modulation of the penalty within
the discretion that the Criminal Code allows in judicial individualization®”. Most often the mitigating
factor is "skillfully combined with plea bargaining"®’, which has the powerful stimulus of creating fears
of facility closures or business interruptions that will result in much greater business disruption. This is
also the case in the United States, the °*'"cradle of plea bargaining'®*, where there are deferred
prosecution agreements and agreements not to prosecute for the benefit of the company and the
prosecuting authorities”, such as the recent and controversial agreement between the Department of
Justice and the Swiss bank HSBC, which paid a historic fine in order to continue operating in the United
States’, informal agreements that the Crime and Courts Act introduced into English law” on February
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24, 2014. In Spain, this means that a legal entity can claim a lesser penalty by accepting a negotiated
sentence and renouncing both oral proceedings and the presentation of evidence.

In any case, "it would be a contradiction in terms if those who control the legal person which they use
to channel their criminal activity in turn implemented measures to prevent their own purposes and
plans"97, as stated in the sentence dated July 19, 2017, because in the case of intentional crimes "the
function of general prevention is deployed by the Criminal Code, and not a compliance program"*® and
"maliciousness is bad for the ideology of prevention and care"”’, just as there is no point in a "paper
compliance”” or "cosmetic compliance"'’" that reflects "a pretended but not real willingness to take
crime prevention seriously within the company"'””, a program not of compliance but, in the jargon, of
"compliance and lying".

With regard to the emergence of prevention programs, on February 23, 1947, the International
Organization for Standardization (ISO) was created within the United Nations to promote worldwide,
certifiable standards that would guarantee the quality of products and services'”; In 1977, the United
States issued regulations against corruption and bribery, within the framework of which the
Organizational Guidelines were approved, which provided for the reduction of the penalty for companies
that incorporated compliance programs. Later, the UN drafted a convention that forced the States to
promote measures against corruption'®, and as a consequence of Organic Law 1/2015, dated March 30,
the compliance programs were introduced into Spanish criminal law, which can be certified by
AENOR'” (UNE regulations), a member of the ISO since 1986. This is how the standards ISO 19600:
2014 on compliance management systems, 19601: 2017 on criminal compliance'™ and UNE 19602: 2019
on tax risks'’” appeared and compliance programs were born as a "translation of the codes of conduct into
criminal law"'®, first implemented in American business'”’ activity and which "would later travel to
Europe"''® driven by the "great transnational corruption scandals"'''. Although even before the 2015
reform in Spain, compliance programs were already contained in the "duty of companies to control their
own employees and managers"''%, according to company law, the regulations on health and safety in the
workplace and, of course, in the subject under discussion, the prevention of money laundering, to which
the financing of terrorism was assimilated'".

Obviously, compliance represents an added value to the company, it is in vogue in our country and
the reform dated March 30, 2015 gave it a great diffusion impulse''*. However, "the Spanish model is
very generous” " in allowing "a compliance program to operate as an exemption"''®, since the criminal
process is neither "an audit"'"’ nor a "quality assessment"''®. The total exclusion by compliance programs
of the criminal responsibility of legal persons is a problem, especially when it derives, as in Spain, from
the actions of a natural person and above all with respect to criminal decisions adopted by those who have
the corporate power for whom control systems are useless'"’. It is enough to remember that Enron's
compliance program was designed to divert criminal responsibility towards the inferior ones, who
absorbed it, so that compliance programs also generate disillusionment and a risk of becoming judicially
simple nominal sticker controls'’, so that an AENOR certification'*' could come to be considered a
"criminal responsibility vaccine"'** or "safe-conduct"'? moving corporate responsibility "to nebulous
grounds between the public and the private"'** in another example of a singular economic criminal law or
"covert self-regulation"'?>. However, the role of a compliance program should not be simplified to a mere
"protective shield" or '** "bull"'?’, as the company will never be fully confident of adopting an effective
program'**, because "it is impossible to state ex ante that applying a series of measures will prevent the
perpetration of offenses or reduce the risk of their perpetration"'?’. Therefore, even though the judge may
take into account the certifications, "in no event is he subject to them"'*’, "they do not bind him""*' nor do
they represent "an absolute guarantee or credit of the program's effectiveness" > but simply constitute one
more element of the judicial assessment'**.

With regard to the legal consequences'*”, it must be taken into account whether we are dealing with
legal entities or companies in which those responsible for the offenses have a total or majority
shareholding. Accordingly, the ruling dated July 19, 2017, reduced the penalties for legal entities from
five to two years, with a reduction in the daily fee from 2,000 to 100 euros, and for the suspension and
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closure of premises and establishments from five to two years in one case and from four years in another,
with a daily fee of 2,000 euros, to two years and a fee of 100 euros per day'*’.

Finally, even though a large proportion of money laundering operations are carried out by companies
and many of the parties bound by the prevention regulations are legal persons'*®, the order of the Criminal
Division of the Spanish National Court of Justice dated May 19, 2014, which refused to register a trading
company, which had its assets seized and whose sole administrator was the defendant in a money
laundering proceeding, began to explore the concept of corporate responsibility’®” and to distinguish
between legal persons that are not subject to liability and those that are subject to liability, those "that
have sufficient material substrate"'®, since "tortuous chains of linked companies"139 are often used that
only aim to "lose track of the capital movement""*’ to launder money, so that some companies will be
subject to Article 129 of the Criminal Code and others will be liable under Article 31 bis, provisions that
imply different legal systems in the effectiveness of prevention programs, procedural rules and legal
consequences'*'.

In this way, legal persons which "operate normally in the market"'*> and to which the provisions on
compliance programs in Article 31 bis'*, paragraphs 2 to 5, are addressed shall be "chargeable
companies"'**. Also considered "imputable"'*’ are "companies that carry out a certain activity, mostly
illegal"'*®, which are normally used for money laundering by mixing criminal funds with those of the
company's legal activity, which appears to be much greater than the real one; they are referred to in the
second rule of Article 66 bis'*” as those used "instrumentally for the perpetration of criminal offenses",
which offers a genuine interpretation of instrumentalization, "that the legal activity of the legal person is
less relevant than its illegal activity"'*, although the identical wording of the two paragraphs (b) of the
second rule of Article 66 bis poses problems, since the same hypothesis serves to exceed the limit of two
and five years, that is why the sentence of July 19, 2017 reduced the penalty for the closure of premises
and establishments to two years'*, or allows the permanent imposition of certain penalties that sometimes
match, legislative laziness that must be saved by "a systematic interpretation"*” and in accordance with
the principle of validity that allows a distinction to be made between "a greater intensity of criminal
instrumentalization of the legal person""', so that if a tax consultancy is engaged in money laundering
rather than in its legal work, the two-year limit on the penalty of prohibition of activity could be
exceeded, the five-year limit on this penalty could be exceeded if the company is engaged in significantly
more money laundering than in consultancy, and it would be possible to impose the above-mentioned
prohibition permanently when "the company is engaged almost exclusively in money laundering"'**.
Finally, " non-imputable companies"'>, which would not be liable under Article 31 bis but under Article
129", would be those with no legal activity, v. gr. the three companies referred to in the sentence dated
September 15, 2016'* or those referred to in the sentences dated December 15, 2016 and October 3,
2017"7, those used simply for the holding or ownership of assets which conceal the natural person who
possesses or enjoys them, as in the case of the sentence dated May 19, 2017 regarding the sole
administrator of a company "which had no activity other than holding ... aimed at separating the
ownership of those assets"'” shell or facade corporations with no real activity, organization,
infrastructure or assets, used as criminal tools or to hinder investigation, to which the figure of contractual
simulation and the theory of lifting the corporate veil'” had already been applied and which are still
valid'®’; societies in which there is "an absolute and substantial identity"'®' between the manager and the

legal person, gith totally overlapping wills, are also considered "non-imputable"'®*, so that a double
1

incrimination'®® contrary to reality and violating non bis in idem'®* is avoided, since "the double demand
for responsibility is meaningless"'®® when the society simply represents "a way of reversing a one-person
business""'®.

In fact, the use of shell companies for money laundering is frequent, as evidenced by the Supreme
Court rulings dated June 26, 2012'7 and February 4, 2015, which refer to about fifteen companies, some
domiciled in tax havens such as Belize, Bahamas, Virgin Islands, Panama, Liberia, Jersey or
Liechtenstein, which concealed the ownership of a huge volume of properties "whose sole list takes up
twenty-three pages of the court ruling"'®®, but so far the accessory consequences and the doctrine of the
lifting of the corporate veil, which outlaws the prevalence of created legal personality if fraud is
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committed or third parties are harmed, had sufficed, as pointed out in the Supreme Court rulings dated
March 2, 2016'® and December 5, 2012, which confirmed the involvement of 14 companies - including
four Delaware companies participating in three limited liability companies, a couple of Gibraltar
companies and two others domiciled in the United Kingdom- owned by a lawyer, whose assets were
clearly and unjustifiably confused with the companies' assets, to pay costs, fines and civil liabilities
arising from their money-laundering and tax offenses, and against the Public Finance'”, civil liability on
which, of course, there was no problem with legal entities, as noted in the Supreme Court ruling dated
April 9, 2012, that it upholds the appeal in cassation brought by the private prosecution to hold La Caixa
and Fibanc-Mediolanum liable for the breach of the rules on prevention, which undoubtedly facilitated
the perpetration of the offense, which would have been made extraordinarily difficult by the obligatory
reporting to the administrative authorities because "the indications that the operations were suspected of
being lawful were evident from their very high amount, the absence of any ascertainment of the real
origin of the funds, the intervention of a foreign citizen, the mechanics of their execution with a clear
inclination towards quick conversion into cash, etc.”'”!

I also reported' ™ the fact that the incorporation of the "complex and disorderly"'” regulation on the
criminal responsibility of legal persons had not been accompanied by the essential procedural reform'™ of
rules that were not adapted to the new model of incrimination'””. The legislator did not even allude "to the
need for a contemporary reform of the Law on Criminal Procedure"'” that would establish the procedural
status of legal persons'’’, which would materialize for them the presumption of innocence'”®, the right not
to testify against themselves'”” and the other procedural guarantees'®’, a modification without which "it is
extremely doubtful that the new model will be able to meet its intended objectives'™"", since not taking
into account the specific characteristics of the business activity leads to a "preventive inefficiency"'**.
That is precisely why the State Prosecutor General during one of the previous socialist governments had
described the need to reform the criminal process as "imperative"'® in order to clarify the many doubts
about how to put a society on the bench'®*. In this regard, Law 37/2011 dated October 10 on procedural
acceleration measures'™ somewhat improves the situation by enshrining a certain procedural status of
legal persons in two new articles of the Criminal Procedure Act, since one applies to the taking of
statements from the representative appointed by the legal person "the rights to remain silent, not to testify
against himself and not to confess guilt""*® and, equally, the other states, with almost identical wording,
that the representative may testify on behalf of the legal person "without prejudice to the right to remain
silent, not to testify against himself and not to confess guilt, as well as to exercise the right to the last
word at the end of the trial proceedings"'®’.

Many questions remain to be resolved in the context of the criminal responsibility of legal persons,
including in the procedural field, where it seems systematically appropriate to conclude with the right to
the last word. In the case of a convicted legal person's claim that he has not been given the opportunity to
make final allegations, which leaves it up to the offending natural person to agree to the legal person, to
compensate him or to cooperate with the authorities, which, according to the ruling dated February 29,
2016, would be an intolerable limitation of the right of defense that should be legally resolved by the
appointment of a judicial defender of the legal person, the attribution to independent persons, the
assignment to the so-called compliance officer, or to someone alien to any procedural conflict of interest
chosen by the representative bodies, without the participation of those who will be judged in the same
process, the ruling dated July 19, 2017 states that in the case under examination "it lacks viability"'®,
because there are no contradictory interests between a limited company and its de facto owner or between
a company and those who hold the majority of its share capital. Since the real owners have been part of
the process and have enjoyed all the rights, there are no conflicting interests between them, and it is "a
legal person that comes to identify himself with the accused natural persons"'*’.

In this sense, it is necessary to take into account the Spanish reality, in which small and medium
enterprises, the so-called SMEs, represent 99.9%, 89% of private companies are family businesses, which
generate 67% of employment, and micro enterprises, with no more than nine workers, represent 42.2%,
an immense field for the double criminal responsibility of natural and legal persons, which entails a great
danger of harming the principle of non bis in idem'*’, insofar as, as QUINTERO OLIVARES states, "the
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smaller the undertaking, the greater the risk of the criminal penalty being doubled""'. Compliance
programs were created for large Anglo-Saxon companies, but the problems of multinationals are not
those of most Spanish companies, where the duties of administration and control usually come together in
the same person and the criminal consequences end up with that person'””. This is recognised in part by
the Punitive Legislation, which allows "small legal persons"'®* to have supervisory functions "assumed
directly by the administrative body""*. So it will be very difficult both to "prevent the company from
being declared criminally responsible based on the identification between the company's will and that of
its owners"'”® and to prevent the greater criminal severity of small businesses in which natural and legal
persons agree, unlike large companies, whose "fines do not personally hit their managers"'*.

In addition, concerning the possible instrumentalization of legal persons for the perpetration of money
laundering by organized crime, Royal Decree Law 11/2018"7 dated August 31 amends Article 26 of the
Law on Prevention of Money Laundering, which requires regulated entities to have prevention manuals
closely related to compliance programs, non-compliance with which is sanctioned in the amended Article
51. Therefore, there is a need to create a specific money laundering prevention compliance or to integrate
it into a broader criminal compliance, but unlike criminal legislation this "adequate"'*® prevention manual
is compulsory' and must be kept "up to date"**”. Also new are both the establishment of an internal
whistleblowing™' channel or "internal procedures for reporting potential non-compliance"*** and the
creation of an "internal control body and representative before the executive service"*”, a compliance
officer, which, also unlike criminal regulations, is compulsory®”, unless otherwise stipulated by
regulation®”. In addition, annual audits and biennial follow-up reports by external experts®® on internal
control measures and bodies under Articles 26 bis and 26 ter are provided for. In addition, Article 13.3
prohibits credit institutions from establishing or maintaining correspondent relationships with shell banks,
which it defines as "a credit institution, or an institution engaged in a similar activity, incorporated in a
country in which it does not have a physical presence enabling it to exercise genuine management and
control and which is not a subsidiary of a regulated financial group"*”’. Finally, the new wording provided
by Royal Decree-Law 11/2018 to Article 4.4 of Law 10/2010 warns about the need to identify the real
owners of legal persons, considering as such those who own more than 25% of the capital or voting rights
or who control them by other means and in #rusts, the settlors, trustees, protectors, beneficiaries as well as
those who control them**, in addition to enforcing a registration and a declaration of the real owners®”’.

With regard to the fifth anti-money laundering Directive dated May 30, 2018, with "extensive
whereas"*'’, which amends the fourth Directive of 2015°'" apart from new developments in the field of
service providers both for virtual currency exchange in fiduciary currency and for the custody of
electronic purses', it insists on the need to "adopt measures to ensure greater transparency of financial
transactions, of corporate and other legal entities, as well as of trusts and legal arrangements having a
structure or functions similar to trusts"*'’, the fifth Directive requiring Member States to establish
registers of beneficial ownership for companies and other legal entities no later than January 10, 2020,
and for trusts and similar legal arrangements no later than March 10, 2020, which must be interconnected
by a central European platform by*'* March 10, 2021°".

In particular, the fifth Directive aims at an environment "hostile to criminals who seek shelter for
their finances through opaque structures"*'®, since a sound financial system in the Union requires
"ensuring"*'” transparency not only in companies and other legal entities, but also in "trusts and similar
legal arrangements"*'®. This is why the register of beneficial ownership and trusts is amended, in order to
"clarify certain issues which had been confused in the fourth Directive and to strengthen its
effectiveness®”.

Thus, Article 3(6)(b) adds frusts as a specification in brackets and forces Member States to impose
penalties on trustees to obtain and retain adequate information on the actual ownership of trusts or similar
instruments**’, penalties which shall be effective, proportionate and dissuasive™'.

Data on holders of bank and payment accounts or safe deposit boxes are fragmented and beyond the
reach of the authorities, so it is "essential to establish centralized automated mechanisms in all Member
States", e.g.*** registers or data consulting systems®**, and to take account of the increased risks to money
laundering posed by "certain intermediate structures"***.
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These records should be "publicly available” **because disclosure of ownership is very important for
"the confidence of investors and the general public in financial markets"**®. The Fourth Directive allowed
access to information in Article 30(5)(c). to "any person or organization which can demonstrate a
legitimate interest”, an expression which "gave rise to doubts of interpretation"”?’. As a result, the fifth
Directive changes the formula™® to "any member of the public" and the legitimate interest, to be defined
by the States, extends not only to judicial or administrative proceedings but also to non-governmental
organizations and investigative journalism®?’, although access may be refused "where there are reasonable
grounds for suspecting that the written request is not in accordance with the objectives of this
Directive"**.

Certainly "accurate and up-to-date information on the beneficial owner is a key factor in locating
criminals"®', who may be hidden "behind a corporate structure"**, and because of differences between
legal systems some trusts and similar instruments were not subject to supervision or registration®>>, but in
order to respect privacy and protect personal data as well as to safeguard proportionality®** only "the
minimum data necessary for conducting investigations"**> should be stored and what "should be made
available to the public should be limited"**, and therefore disappears from Article 30. 5 the reference to
"all" information. Accordingly, the name and surname, month and year of birth, country of residence,
nationality and the nature and extent of "ownership held"*’, referred to in the Fourth Directive as "real
participation", will be made public about the actual holders and the Fifth Directive changes it to "real
interest” and incorporates as a novelty that national regulations may allow access to additional
information enabling the identification of the beneficial owner, which will at least include his/her date of
birth and contact details**®. In short, the access that should be allowed on the beneficial ownership of
trusts and related instruments should be similar "to the corresponding rules that apply to companies and
other legal entities"*’ to avoid their use by money launderers®*.

The same year, 2018, the European Union adopted another Directive on money laundering, in an
unprecedented legislative succession that undermines legal certainty: Directive 2018/1673*"!, which is the
result of a Commission proposal dated December 21, 2016, and a compromise text dated May 20,
2017**?, which seeks to harmonize criminal legislation in the countries of the European Union**, also
deals with the responsibility of legal persons, which it defines as "any entity having legal personality
under the applicable law, except for States or other public bodies in the exercise of State authority and for
public international organizations"**.

Article 7 of the Directive on combating money laundering through Criminal Law*** is clearly inspired
by Article 10 of the Warsaw Convention **°or Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime and on the Financing of Terrorism dated May 16, 2005,*” and
requires Member States to ensure that legal persons can be held liable for the offense of money
laundering committed for their benefit by any person, acting either individually or as part of an organ of
the legal person, who has a leading position based on a power of attorney of the legal person, or on the
power to take decisions on behalf of the legal person, or to exercise control over the legal person**®. They
shall also ensure that they can be made responsible where the lack of monitoring or control has made
possible the perpetration of money laundering for the benefit of the legal person®’. Finally, Article 7(3)
provides that the responsibility of legal persons shall not exclude criminal proceedings against natural
persons responsible for money laundering.

The "sanctions applicable to legal persons" are covered by Article 8 of Directive 2018/1673, which
requires Member States to ensure that legal persons responsible for money laundering are punishable "by
effective, proportionate and dissuasive sanctions" so there is no need to make legal persons criminally®’
responsible®'. It is compulsory* to impose fines, whether criminal or not*>, and it is optional to apply
other sanctions mentioned in a non-closed list of examples®*: disqualification from public benefits or aid,
temporary or permanent exclusion from public financing, including tenders, subsidies and grants,
temporary or permanent disqualification from the exercise of commercial activities, judicial intervention
or dissolution, and temporary or permanent closure of establishments used for the offense®>.

Article 10 of Directive 2018/1673 also refers to legal persons: after requiring Member States to
establish their jurisdiction over money laundering offenses committed, in whole or in part, in their
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territory and by their citizens™®, allows, subject to a mandatory report to the Commission, for
extraterritorial extension of jurisdiction where the perpetrator is habitually resident in that country®’ or
"the offense was committed for the benefit of a legal person established in that country"*®, ultra-territorial
applications of criminal law that will generate conflicts of jurisdiction®’, which Article 10.3 seeks to
resolve with the cooperation of the Member States in initiating proceedings, taking into account the place
where the offense was committed, the nationality or residence of the perpetrator, the country of the
victim*®, an inappropriate criterion which is due to the uncritical reproduction of the provisions of other
directives concerning individual victims®', and "the territory in which the perpetrator was found"***.

Finally, even if Spanish criminal legislation is far more expansive’® than Directive 2018/1673 and
does not need many changes to fulfill the community requirements, which also reflect "the expansive and
punitive criminal policy that characterizes contemporary criminal law"***, a reform of our punitive
legislation "by December 3, 2020"** will be necessary: Article 303 of the Spanish Criminal Code "will
have to be modified"** due to the mandate, established in Article 6(1)(b). of Directive 2018/1673, to
consider it an aggravating circumstance "that the perpetrator is a regulated entity within the meaning of
Article 2 of Directive (EU) 2015/849, and has committed the offense in the course of his professional
activity", Article 2 which includes not only financial and credit institutions, but also an extensive
catalogue of natural and legal persons, when acting professionally, which has just been extended by
Directive 2018/843 of 30 May*®”. This essential reform of article 303 of the punitive legislation should be
used to eliminate, once and for all, the heinous references to doctors, social workers, teachers or
professors™®®, who have no sense of money laundering and who come from offenses related to drug
trafficking, "which explains, but does not justify, the amazing reference"**’.
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